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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF LOUISIANA
SHREVEPORT DIVISION ‘

UNITED STATES OF AMERICA

" Plaintiff,
‘ Civil Action No,
v.

- JAMES BALLENGEE,

LISBON PROCESSING, I.1.C,,
and LISBON REFINERY J.V.,L.L.C,,

Defendants.

COMPLAINT
The United States of America, by the authority of the Attorney General 6f the United
States and through the undersigned attomeys, acting at the request of the Administrator of the
United States Environmental Protection Agency (“EPA”™), files this Complaint and alleges as

© follows:

NATURE OF THE ACTION

Thisisa c.:ivil action by the United States of America égainst James Ballengee, Lisbon
Processing, L.L.C., and Lisbon Reﬁhery IV,LL.C. (“Defendaﬁts”) for injunctive relief and
civil penalties pursuant to Section 113(b) of the Cléan Air Act, 42 U.S.C. § 7413(b); Séction
311(b) of the Clean Water Act, 33 U.S.C. § 1321(b); Section 3008(a) of the Resource

Conservation and Recovery Act of 1976 (“RCRA”), 42 U.S.C. § 6928(a); and the regulations
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promulgated pursuant to these statutes, for violations at a petroleum storage facility located at
18647 Highway 2, Lisbon, Cléibome Parish, Louisiana, 71048 (the “Facility™).

JURISDICTION, VENUE, AND NOTICE

1. This Court has éubject matter jurisdiction ovér this action pursuant to 28 U.S.C. §§ 1331 ,;
1345, and 1355; S;ection 113(b) of the Clean Air Act, 42 U.S.C. § 7413(b); Section 311(b)(7)(E)
of the Clean Water Act, 33 U.VS.C. § 1321(b}(7)(E) and Section 3008(a)(1) of RCRA, 42 U.S.C.

§ 6928(a)(1). | |

2. Venue is proper in this judicial district uncier 28 U.B.C, §§ 1391(b) and 1395(a), as well as

- Section 113(b) of the Clean Air Act, 42 U.S.C. § 7413(b), Section 31 l(b)('?)(E) of the Clean
‘ Water Act, and Section 30b8(a) of RCRA, 42 U.8.C. § 6928(a), because the violations occurred
in, and Defendants do business and/or reside in, this judicial district. |

3. Notice was given to Defendants pursuant to Section 113(a)(1) of the Clean Air Act, 42
US. C. § 7413(a), onlor about May 3, 2011, |

~DEFENDANTS

-4. Defendant Lisbon Refinery 1.V., L.L.C. ‘(“Lisbon Refinery™), a Louisiana limited liability
company, currently owns the Facility and has owned the Facility at all times relevant to this |
- action. Additionally, from approximately March through August 2009, it operated the F acility as
a petroleum sto.rage facility. - |

5. Defendant Lisbon Procéssing, L.L.C. (“Lisi)on Processing™), a Louisiana limited liability
company; leased the Facility from approximately February through September 2007, and was the
operator of record of the Facility during that time period according to filings made to 'thé

Louisiana Department of Environmental Quality (“LDEQ”).
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6. Defendant James Ballengee is a Me'mber and Manager of Lisbon Processing and Lisbon
Refinery. On information and belief, Ballengee personally directed the operations at the Facility _
and was the principal decision-maker regarding environmental compliance and cleanup.
Ballengee is tl;erefore an “operator” within the meaning of Section 113(h) of the Clean Air Act,
42 U.S.C. § 7413(h), an “operator”-and a “person in charge” within the meaning of Section
31 1(5)(7)(/-\) of the Clean Water Act, 33 U.S.C. § 1321(b)(7)(A), and an “operator” within the
meaning of RCRA § 3005(a), (e), 42 U'.S.C-. §§ 6925(a), (e); 40 C.F.R. §§ 260.10, 270.1(b); LAC
33:V.303.B.

7. At all relevant times; each defendant is and has been a “person” within the meaning of'
Section 1004(15) of RCRA, 42 U.S.C. § 6903(15); Section 302(c) of the Clean Air Act, 42
U.8.C. §7602(e); and Section 311(7) of the Clean Water Act, 33 U.S.C. § 1321(7). -

- GENERAL ALLEGATIONS

1. Description of Facility

8. Defendants James Ballengee and/or Lisbon Refinery acquired the Facility in
approximately 1998.

9. At the time it was acquired by Défendants, the Facility contaiﬁed an abandoned refinery ‘
and a number of above-ground petroleum storage tanks.

10. The Facility has fourteen petroleum storage tanks. The tanks are numbered éequentiaily:
Al, B2, C3, ... through N14. There is also a loading rack at the facility for the loading and
unloading of petroleum tanker trucks. |

11. The Facility is located within 100 yards of an uninamed perennial creek (“the Creek™),
| which is a tributary of Fivemile Creek, which is a perennial tributary of Bayou D’ Arbonne,

which is navigable in fact,
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2. Operations 2005«2007

12. In approximately August of 2006, one or more Defendants began storing petroleum
liquids in above-ground storage tanks on the west side of the Facility. Defendants did not have
an air permit for the storage of pétroleum liquids.

13. In September. of 2006, LDEQ began receiving complaints from neighbors regarding
odors emanating from the Facility.

14. In October of 2006, after LDEQ responded to an odor complaint, Defendant James
Ballengee told an LDEQ inspector that petroleum product was being stored in two 20,000 barrel
tanks at the Facility, and that he was working to install a chemical process that would lessen the
odo-r from the product, after which the product would be sold.

15. Tanks B2 and C3 are the only two tanks at the Facility with a capacity of 20,000 barrels.

16. There was an additional odor complaint in January of 2007.

17. Afier recetving odor complaints in March of 2007, LDEQ conducted an inspection of the
facility from March 21 through 23, 2007. During inspéctions on those days, LDEQ found that,
inter alia, Tanks A1, B2, C3, D4, FG, 19, and J10 were storing petroleum product.

18. During the March 2007 inspection, LDEQ inspectors also observed the tanks at the
Facility with a Thermacam GasFindIR camera, and discovered vapors leaking from the roof
vents of Tanks D4 and F6. |

| 19. An LDEQ inspection conducted on April 11, 2007 revealed that Tanks Al, B2, C3, D4,
F6, and 19 were storing petroleum product, and that those the tanks had leaking roof vents.
20. One or more Defendants applied for an air ﬁermit from LDEQ on or about April 26, -

2007. This application was never approved.
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21. One or more Defendants éub_rnitted a revised air permit application on or about June 12,
2007. This application was never approved.

22. On July 5, 2007, EPA conducted an inspection of the Facility and vsed a Thermacam

" GasFindIR camera to record leaking fumes from Tanks Al, B2, C3, D4, and I6.

723. During the July 5, 2007 inspection, EPA requested records regarding the petrbleum
liquids that were being, and had been, stored at the Facility. Defendants failed to produce any
records dating earlier than April 1, 2007, and failed to produce any records regarding the true
vapor pressure of the material being stored dating earlier than May 1, 2007.

24. On July 25, 2007, EPA conducted a follow-up inspection of the Facility, and used a
Thermacam GasFindIR camera to record leaking fumes from Tanks Al, B2, C3, D4, F6, and I9.

25. On or about August 7, 2007, in response to Cease and Desist Orders that had been issued
by LDEQ and EPA, one or more Defendants removed the remaining petroleum product from the
tanks and temporarily ceased operations at the Facility.

3. Juﬁe 21, 2007 Oil Spill

26. On or about June 21, 2007, a valve on Tank 19 was left open, causing approximately
205 barrels (8,610 gallons) of petroleum liquids to be released into the environment.

27. The spilled pet_roleum product escaped from the Facility through a gap in a protective -
berm, traveled approximately one hundred yards down gradient from the tank, and entered the
Creek.

28. Photographs taken of the Creek the day after the spill show that the spill caused a shéen

and turned the Creek reddish-brown.
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29, The spill contaminated at least two miles of the Creek. The spill caused numerous
wildlife deaths in this area, including the deaths of fish, crawfish, foxes, rabbits, rodents, birds,
frogs, snakes, and turtles.

30. Six area residents went to the hospital because of fumes from the spill.

4. 2009 Operations

31. On or about January 30, 2009, one or more Defendants submitted an air permit
application to LDEQ requesting permission to store crude oil with a Reid Vapor Pressure (RVP)
- of less than 4 psi. |

32. On or about March 2, 2009, Defendants recommenced the storage of petroleum liquids-at
the Facility. At this tirdc, their air permit application had not been approved by LDEQ.

33. On March 16, 2009, LDEQ approved the air permit application to store crude oil with an
RVP of less than 4 psi.

34. On April 1, 2009, EPA undertook an inspection of the Facility.

35. On April 8, 2009, Defendants, for the first time, analyzed samples from Tanks Al and B2
for their RVP. The RVi’ values of Tanks Al and B2 were-recorded as being 10.4 psi and 10.1
psi, respectively.

36. After authorities notified one or more Def;e_ndants that they were storing petroleum
liquids with Reid Vapof Pressures in excess of their permit limits, one or more Defendants
completed removal of the petroleum liquids from the Facility in August, 2009,

STATUTORY AND REG‘ULATORY FRAMEWORK
CLEAN AIR ACT

37. The Clean Air Act establishes a regulatory scheme designed to protect and enhance the
‘quality of the nation’s air so as to promote the public health and welfare. Section 101(b)(1) of

the Clean Air Act, 42 U.8.C. § 7401(b)1).
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38 The Clean Air Act requires EPA to promulgate New Source ferformance Standards
(“NSPS™) for stationary sources of air poilution that, in EPA’s judgment, cause, or confribute
' significantly to, air pollution which‘may reasonably be anticipated to endanger public health or
welfare, Section 111(b) of the Clean Air Act, 42 U.S.C. § 7411(b).
39, The Clean Air Act authorizes EPA to enforce NSPS regulations. Sections 111(c) and 113
* of the Clean Air Act, 42 U.S.C. §§ 7411(c), 7413.
40. A “new source” subject to NSPS is any stationary source that is constructed or modified
after the date of publication of the applicable NSPS standard. 42‘ U.S.C. § 7411 (a)(2)
41. After the effective date for NSPS, it is “unlawtul for any ownef or operator of any new .
source to operate such source in violation of any standard of performance applicable to such
. source.” l42 U.S.C. § 7411(e).
| 42. An “affected facility” under NSPS is “...with reference to a stationary source, any
apparatus to which a standard is applicable;” 40 C.F.R. § 60.2. | |
- 43. The NSPS regulations governing petrolecum storage vessels are at 40 C.F.R. Part 60,
Subparts. K-Kb. | |
44, An “affected facility” under 40 C.F.R. Part 60, Subpart K (a “Subpart K Tank”) is “each
.storagf; vessel for petroleum liquids” which has a capacity greater than 65,000 gallons and
“commences construction or modification after June 11, 1973, and priof to May 19, 1978.” 40
C.F.R. §§ 60.110(a) and 6(_)‘.1 10(c)(2). |
| 45, An owner or operator olf a Subpart K Tank must store petroleum iiquids as foliows:_ “I"f
the true vapor pressure of the petroleum liquid as stored is greater than 11.1 pounds per square
inch absoiuté (psia), the storage vessel shall be equipped with a vapor recovery system or its

equivalent.” 40 C.I.R. § 60.112(a)(2).
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46. The owner or operator of a Subpart K Tank is required to “maintain a record of the
petroleum liquid stored, the period of storage, and the maximum true vapor pressure of that
liquid during the respective storage period.” 40 C.F.R. § 60.113(a).

47. An “affected facility” under 40 C.F.R, Part 60, Subpart Ka (a “Subpart K.a Tank™) is a
:s{orage vessel with a capacity greater than 40,000 gallons “that is used to store petroleum liquids
for which constrﬁction is comrﬁenced after May 18, 1978.” '40 C.F.R. § 60.110a(a).

| 48. An owner or operator of a Subpart Ka Tank “which contains a petroleum liquid which, as
stored, has a true vapor pressuré greater than 76.6 kPa (11.1 psia), shall equip the storage vessel
with a vapor recovery system...and a vapor return or disposal system....” 40-C.F.R. § 60.112a(b).

49. An ewner or operator of a Subpart Ka Tank “shall maintain a record of the petroleum
liquid stored, the period of storage, and the maximum true vapor pressure of that liquid during
the respective storége period.” 40 C.F.R. § 60.115a(a). |

50. An “affected facility” under 40 C.F.R. Part 60, Subpart Kb (a “Subpart Kb Tank™) is
“each storage vessel with a capacity greator than or equal to 75 cubic meters (m°) that is used to
store volatile organic liquids (VOL) for which construction, reconstruction, or modification is -
commenced after July 23, 1984.” 40 C.F.R. § 60.110b(a). ‘ :

51. An owner of operétor of a Subpart Kb Tank “which contains a VOL [Volatile Organic -
Liquid] that, as stored, has a maxmnum true vapor pressure greater than or equal to 76.6 kPa
[1 1.109 psia] shall equip each storage vessel with one of the following: (1) A closed vent systexﬁ | f
and control device...” or “‘-(2) A system equiffalenf....” 40 CF.R. § 60.112b(b). .

52. The owner or operator df each Subpart Kb Tank with a design capacity greéter than or
equal to 151 m’ storing a liquid with a maximum true vapor pressure greater than or equal to 3.5

kPa [.5075 psia] “shall maintain a record of the VOL stored, the period of storage, and the
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maximum true vapor pressure of that VOL during the respective storage period.” 40 C.F.R.
§ 60.116b(c).

53.In addition to all other requirements, .“0§vners and operatoré.[of an affected faciiity under
40 C.F.R. Part 60] shall, to the extent practicable, maintain and bperate any affected facility
inqiuding associated éir pollution cdﬁtrcsl éqﬁipﬁent in a manner consistent with good air
pollution control p;'actice for mininﬁzing emissions....” 40 C.F.R. §60.11(d). _

54. Under Section 110 of the Clean Air Act, 42 US.C. § 7410, States may promulgate State

| Implementation Plans (“SIPs™), which provide for the maintenance and improvement of air
quality within the respective State. SIPs must include enforceable emissions limitations and
control measures as may be necessary or appropriate to meef the ﬁpplicablé requirements of the
Clean Air Act, including New Sc;urce Performance Standards, 1d.

55, EPA has approved, as part _df the Léuisiana SiP, regulations requiring static;mary sourées
of air pollution to apply for permits prior to operation, and requiring those permit applications.'.to
include pertinent ddta as may be necessary for a good understanding of thé éroposal for air
emissions. 54 Fed. Reg. 09795, 40 CFR. §§ 52.970(c)(58), 52.999((;)(49) (incorporating intoI’
the Louisiana SIP former LAC 33:111:505.A, ﬂ).

56 The United S’_tatés may bring a civil action against any person who has violated any
requi;rcment or prohibifion éf the Clean Air Act (includiﬁg a requirement or prohibitibn of‘an.
applicable ‘SIP, or an NSPS regulation) by filing a civil action in federal district court. 42 U.8.C.~
§ 7413, | | |

57. Section 113(b) of the Clean Air Act, 42 US.C. § 7413(b) (as adjusted by the Federal
Civil Penalties Inﬂation Adjustment Act of 1990, 28 U.S.C. § 2461, 'and the ISébt Coﬂéction |

Improvements Act of 1996, 31 U.S.C. § 3701, as set forth at 40 C.F.R. § 19.4), authorizes a civil
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' penalty of up to $32,500 per day for each violation of the Clean Air Act occurring on or after
March 16, 2004 through January 11, 2009, and a civil penalty of up to $37,500 per day for each
violation of the Clean Air Act occurring on or after January 12, 2009.

FIRST CLAIM FOR RELIEF — CLEAN AIR ACT
Fallure to Properly Store Volatile Petroleum um Liguids — Subpart K Tanks

58. Paragraphs 1 through 25 and 37 through 57 are realleged and mcorporated herem by
reference. |

59. Tanks Al, H8, and I9 are all Subpart K Tanks because each tank has a capacity greater
than 65,000 gallons and was constructed o_r modiﬁedA after June 11, 1973, and prior to May 19,
1978. 40 C.F.R. §§ 60. 110(&) and 60.110(c)(2).

60. Based on available shlppmg mamfests Material Safety Data Sheets (“MSDS”), and
contracts for the purchase of the petroleum product the maximum true vapor pressure of the
petroleum product stored at the Facility in 2007 was greater than 11.1 psia. .

61. One or more Defendants stored petroleum product with a max:mum truc vapor pressure
of over 11.1 psia in Tank Al between, at a minimum, March 22, 2007, and August 7, 2007 (139
| days). |

62. One or more Defendants stored petroleum product with a mommum true vapor pressure
of over 11.1 psia in Tank HE between, at a minimum, May 23, 2007 and August 7,2007 (77
days). |

; 63. One or more Defendants Astored petroleum product with. a maximum true vapof pfessuro
of over 11.1 psia in Tank I9 during the following periods: April 11, 2007-May 30, 2007, anci
_ ‘June 21, 2007 -August 7, 2007 (98 days total). | |
| 64 Atall times relcv-antrto this action, fl‘anks Al, HVS,.and 19 were not equipped with vapor

recovery systems or their equivalent.

10
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-65. Defendants stored petroleum lquid with a maximum true vapor pressure greater than
11.1 psia in storage véssels that were not equipped with vapor recovery systems or their
“equivalent, in violation of 40 C.F.R. Part 60, Subpart K 40 C.F.R. § 60.112(a)(2).
66. Defendants are liable for civil pen;alties of $32,500 for egch ddy in which each Subpart K
Tank stored-‘ a petroleum byproduct with eit.maximum true lvapor pressure greater than 1 1.1 psia.
42U.S.C. § 7413(b); 40 CIR. § 194 |

SECOND CLAIM FOR RELIEF - CLEAN AIR ACT
Failure to Properly Store Volatile Organic Liguids — Subpart Ka Tanks

67. Parégraphs 1 through 25 and 37 through 66 are realleged and incorporated herein by
- reference.

68. Tank J10 is a Subpart Ka Tank because it has a capacity greater than 40,000 gallons and .
its construction commenced after May 18, 1978. 40 C.I.R. § 60,110a(a).

69. Based on available shipping manifests, MSDS, and coxitracts for the purchase of the
petroleum product, the maximum true vapor pressure of the petroleum product stored at the

Facility in 20062007 was greater than 11.1 psia.

~ 70. One or more Defendants stored petroleum product witha maximum true vapor pressure

of over 11.1 psia in Tank J10 at various times between August, 2006, and August 7, 2007, as

evidenced by statements from employees of Defendants and ThermaCAM GasFindIR Camera .

videos showing volatile organic fumes escaping from Tank J10.
71..At all times relevant to this agtion, Tank J10 was not equipped with a closed vent system
or control device.
..72. Defendants stored petroleum liquids with a maximum true vapor pressure gréater than
11.1 psia in a storage vessel that was not equipped with a (‘;losed vent sjrstem and control device,

in violation of 40 C.F R. Part 60, Subpart Ka. 40 CF.R. § 60.112a(b).

11




Case 5:11-cv-01781 Document 1 Filed 10/05/11 Page 12 of 31 PagelD #: 12

73. Defendants are liable for civil penalties of $32,500 for each day in which each Subpart
Ka Tank stored a petroleum byproduct with a maximum true vapor pressure greater than 11,1
psia. 42 U.S.C. § 7413(b); 40 C.F.R. § 19.4.

o THIRD CLAIM FOR RELIEF — CLEAN AIR ACT .
Failure to Properly Store Volatile Organic Liquids — Subpart Kb Tanks

74. Paragraphs 1 through 25 and 37 through 73 are realleged and incorporated herein by

reference.
75. T;cmks B2, C3, D4, and F6 are all Subpart Kb Tanks becéuée-eéch tank has.a capacity
greater thari'75 cubic meters (472 barrels) and was consfructed or modified after July 23, 1984.
76. Based on available shipping manifests, Material Safety Data Sheets, and contracts for the
'pur'cha'se of the petroleum product, the maximum true vapor pressure of the petroleum prodﬁct
stored at the Facility in 2007 was greater than 11.109 psia. |
77. One or more Defendants stored petroleum product‘with a maximum true vapor pressure
(l)f over 11.109 psia in Tank B2 between, at a minimum, Octobef 6, 2006, and August 7, 200_7'
(306 days). |
- 78. One or more Defendants stored pétroleum product with a maximum true vapor pressure
of over 11.109 psia in Tank C3 between, at a minimum, October 6; 2006, and June 12, 2007 (250
 days). | '
79. One or more Dgfendants_.stored petroleum product with a faximum {rue vapor pressﬁre '
of over 11.109 psia in Tank D4 during the following perieds: March 22, 2007 through May 3,
2007 and June 6, 2007 through August 7, 2007 (106 total days).

80. One or more Defendants stored petroleum product with a maximum true vapor pressure

of over 11.109 psia in Tank F6 from March 22, 2007 through May 21, 2007 (61 days).

12
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81. At all times relevant to this action, Tanks B2, C3, D4, and F6 wére not equipped wi_th
closed vent systems and control devices ér a system their equivalent.

82. Defendants stored petroleum liquids with a maximum true vapor pressure greater than
11.109 psia in storage vessels that were not equipped with closed vent systems and control
devices or a system equivalent, in violation of 40 C.F.R. Part 60, Subpart Kb. 40 CF.R.

§ 60.112b(b).

83, Defendants are liable for civil penalties of $32,506 for cach day in which each Subpa;rt
Kb Tank stored a petroleum byproduct with a true vapor pressure greater than 11.109 psia. 42
U.S.C. § 7413(b); 40 CF.R. § 194.

FOURTH CLAIM FOR RELIEF —~ CLEAN AIR ACT '
Failure to Maintain Records of Stored Petroleum Liquids — Subpart K Tanks

84. Pafdgraphs 1 through 25 énd 31 through 83 are reé]lcged and incorporated herein by
reference. : |

85, Tanks A1, H8, and i9 are Subpart K Tanks.

86. One or more Defendaﬁts stored petroleum product at the facility between Augugt, 2006
and August 7, 2007. | |

87. On or about July 5, 2007, one or more_Defendants were requested to produce reclords-of :
the petroteum liquid stored, the period of storzige, and the maximum true vapor 'préssurc of the
liguids stored. | |
- 88 Defendants provided loading records for April 1, 2007 through June 23, 2007, loading
logs for March 23, 2007_through J ulf 5, 2007 , and. shipping'manifests (which showed the vapor

pressure of the petroleum byproduct) for May 1, 2007 through June 23, 2007.

13
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89. Defendants were unable to provide any records at all for the period of August 2006
through March 31, 2007. On information and belief, one or more Defendants stored petroleunm
product in Tank Al, H8, and/or I9 during some portion of this period.

90. Defendants were unable to provide information regarding the true vapor pressure of the
petroleum byproduct for the period of August 2006 through April 30, 2007.

91. According to shipping records, one or more Defendants recommenced the storage of
| petroleum liquids at the Facility on or about March 2, 2009. They-did not keep records of the
maximum true v'apor..pressure of these petroleum liquids being stored. -

92. On April 8, 2009, Defendants, for the first time, analyzed a sample from Tank A1 for its
RVP. |

93. From August'2006 through March 22, 2007; Defendants f&;iled to maintain records of the
period of storage for Tanks A1, H8, and/or i9 in violation of 40 CF R.§ 6(); 113(a).

94. From August 2006 through April 30, 2007, and again from March 2, 2009 through April |
8, 2009, Defendants failed to maintain records of the petroieum liquid stored or the maximum
true vapor pressure of the liquid storéd in Tanks Al, HS, and/or 19 viélatiorn of 40 C.F.R.

§ 60.113(a). |

95. Defenaants are liable fo; civil penalties'of $32,500 for eaéh day records were not '.
propériy maintained for each Tank in 2006 and 2007, and $37,500 for éach da)}.records were not
properly maintained for each Tank in 2009. 42 U.8.C. § 7413(b), 40 C.F.R. § 19.4.

FIFTH CLAIM FOR RELIEF — CLEAN AIR ACT
Failure to Maintain Records of Stored Petroleum Liquids — Subpart Ka Tank

96. Paragraphs 1 through 25 and 31 through 95 are realleged and incorporated herein by

reference.

97. Tank J10 is a Subpart Ka Tank.

14
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| 98. Based upon statements by or on behalf of one or more Defendants and observations by
EPA and LDEQ inspectors,. Tank J10 stored petroleum liquids at various times between 'August
2006 and August 7, 2007,

99. On or about July 5, 2007, EPA requested that Defenda_nté provide the records of
petroleum liquid stored, the period of storage, and the maximum true vapor pressure of the
liquicis stored at the Facility.

100, Defendants failed to provide any records corresponding to Tank J10.

‘101. Defendants failed to prm‘fide records of the petroleum byproduct stored, the period of
storage, or the true vapor pressure of the petroleum bypreduct stored in Tank J10, in violation of
40 C.F.R. § 60.115a(a).

102. Defendants are liable for civil penalties of $32,500 for each day records were not
properly maintained for Tank J10 in 2006 and 2007. 42 U.S.C. § 7413(b), 40 C.F.R. § 19.4.

- SIXTH CLAIM FOR RELIEF — CLEAN AIR ACT
Failure to Maintain Records of Stored Petroleum Liquids — Subpart Kb Tanks

103. Paragfaphs 1 through 25 and 31 through 103 are reallleged and iﬁcorporated herein by
refefence. | |

104. Tanks B2, C3, D4, and F6 are all Subpart Kb Tanks.

105. On information and beljef, at least one of Tanks B2, C3, D4, and F6 stored petrél&_«:um
liquids between August 2006 and August 7, 2007. -

106. On or about Juiy 3, 2007, Defendants were requested to produce reéords of the
petroieum liquid stored, the period of storage, and the maximum true vapor pfessure of the

liquids stored at the Facility.

15
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| 107. Defendants provided loading records for April 1, 2007 through June 23, 2007, loading
logs for March 23, 2007 through July 5, 2007, and shipping manifests (which showed the vapor
pressure of the petroleum byproduct) for May 1, 2007 through June 23, 2007.

108. Defendants were unable to provide any records at all for the period of August 2006
through March 22, 2007, and were unable to provide information regarding the maximum true
vapor pressure of the petroleum byproduct for the period of August 2006 through April 30, 2007.

109. Defendants recommenced the storage of petroleum liquids in Tank B2 on or about
March 16, 2009, but at that time they did not keep records of the maximum true vapdr pressure
of the petroleum liquids being stored.

110. On April 8, 2009, Defendants, for the first time, analyzed a sample from Tank B2 for its
RVP.

111. From August 2006 through March 22, 2007, Defendants failed to mainitain records of
the period of stofage for Tanks B2, C3, D4, and/or F6 in violation of 40 C.F.R. § 60.1 16b(c).

112. From August 2006 through April 30, 2007, and agziin ﬂom March 16, 20(')‘9 through
April 8, 2009, Defendants failed to maintain records of the petroleum liquid stored 61‘ the ' ’
~ maximum true vapor pressure of the liquiid stored in Tanks B2, C3, D4, and/or F6 in violation of
40 C.F.R. § 60.116b(c).

113. Defendants are liable for civil ‘penalties of $32,500 for each day recbrds were‘not
propetly maintained for each tank in 2006 and 2007, and $37,500 for each day records were not

properly maintained in 2009. 42 U.S.C. § 7413(b), 40 C.F.R. § 19.4.
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SEVENTH CLAIM FOR RELIEF — CLEAN AIR ACT
Failure to Adhere to Good Air Pollution Contrel Practices

1 14. Parégraphs 1 through 25 and 31 through 83 are reallegéd and incorporated herein by
reference. |

115. Tanks A1, B2, C3, D4, F6, 19, and J10 are subject to NSPS standards,

116. In September 2006, October 2006, January 2007, and March 2007, LDEQ received
complaints regarding odors emanating fr;m the Facility.

117. LDEQ conducted an inépection‘ of the Facility on March 21 through 23, 2007.

118. On March 21, 2007, LDEQ inspectors ﬁoted ;)dors originating from Tank J 10 Ar
representative of one or more Defendants stated that the seals on Tank J10 had failed. |

119. On March 23, 2007, an LDEQ inspector used a Thermacam GasFindIR camera to detect
volatile petroleum vapors escéping from the roof vents of Tanks D4 and F6.

120. On March 23, 2007, the LDEQ inspect'dr also nc;ted a visually leaking valve on Tank F6
with a reading 'over 10,600 ppm.

121. On April 11, 2007, LDEQ cdﬁducted a follow-up inspection; and detected volatile
petroleum vapors escaping from the roof vents of tanks Al, B2, C3, D4, F6, and I9. |

122, On July 25, 2007, an Ei’A insp'ectdr used a Thermacam GasFindIR camera to detect
volatile petroleum vapors leaking from Tanks Al,‘ B2, C3, D4, and F6. |

-123. One 6r more Defendants stored petmieﬁm product in Tank A1 between, at a minimum,

March 22, 2007, and August 7, 2007 (i39 days).

124. One or more Defendants stored petroieum pfoduct in Tank B2 between October 6, 2006, |
and August 7, 2007_ (306 days).

| 125. One or more Defendants stored petroleum prodﬁct in Tank C3 between October 6, 2006,

and June 12, 2007 (250 days).
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126. One or more Defendants stored petroleum prodﬁct in Tank D4 during the following
| periods: March 22, 2007 through May 3; 2607 and June 6, 2007 through August 7, 2007 (106
total days). |

127. One or more Defendants stored petroleum product in Tank F6 from March 22, 2007,
through May 21, 2007 (61 days).

128. Oner or more Defendants stored petroleum pfoduct in Tank I9 during the following
periods; April 11, 2007-May 30, 2007, and June 21, 2007-Angust 7, 2007 (98 days total).
| 129. On March 2, 2009, oné or more Defendants began using Tank Al again, and on March

16, 2009, one or morf.: Defendants began uéing Tank B2 again.

130. On April 1, 2009, EPA inépectors used a Thermacam GasFind IR camera to detect
volatile petroleum vapors escéping from the roof venfs of Tanks Al and B2.

131. One or more Defendants continued using Tanks A1 and B2 until August, 2009,

132. Tanks A1, B2, C3, D4, F6, and I9 are equipped with internal floating roofs that, when
working properly, are designed to minimize or eliminate air emissions.

133. Emissions of volatile petroleum vapors out of roof vents are indicators that the inter.nal
floating roofs are not properly preventing air‘emissioﬁs from thg tanks.

134. Allowing volatile air emissions to emanate from Tanks Al, B2, C3, D4, F6, 19, and J10
- is not consistent with good air polluﬁon control practice, in violation of 40 C.F.R. §60;1 1(d).

135. Defendants are liable for civil penalties of up to $32,500 for each day in 2006 and 2007,

and $37,500 for cach day in 2009, that each Tank stored petroleum liquids in a manner

inconsistent with good air pollution practice. 42 U.S.C. § 7413(b); 30 C.F.R. § 19.4. '
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EIGHTH CLAIM FOR RELIEF - CLEAN AIR ACT
Operating Without a Valid Air Permit

136. Paragraphs 1 through 25 and 31 through 83 are realleged and incorporated herein by
reference. |
137, Under the Louisiana SIP, Defendants were required to apply for, and receive, an air
permit prior to operating the Faclhty 54 Fed Reg. 09795, 40 C.F.R. §§ 52. 970(0)(58)
52. 999((:)(49) (incorporating into the L0u151ana SIP former LAC 33:I11:505.A).!
138. Defendants never had a valid air permit during operations in 2006-2007.
_ 139. In 2009, one or more Defendants began operating the Facility fourteen days before thé
air perrmt was issued. o | | |
140. Defendants violated the Loulslana SIP in 2006 and 2009 by operating the Facility
without first obtaining an air permit, 54 Fed. Reg. 09795, 40 C.F.R. §§ 52.970(0)(58), | <
52.999(c)(49) (incorporating iﬁto the Louisiana SI? former LAC 33:111:505.A). | |
141. Defendants are liable for a civil penalty of up to $32,500 for failing to obtain an air
permit prior to commencing operations in 2006, and a civil penalty of up to $37,500 for failing to
obtain an air pérmit prior to commencing operations in 2009. 42 U.S.C. § 7413(b); 30 C.E.R.
§19.4. |

NINTH CLAIM FOR RELIEF — CLEAN AIR ACT |
Failure fo Include Information in Air Permit Applications , s

142, Paragraphs 1 through 11 and 31 through 57 are realleged and incorporated herein by

reference. |

e

143. Under the Louisiana SIP, Defendants were required to include all pertinent data in the

air permit applications. 54 ¥Fed. Reg. 0.9795, 40 C.F.R. §§ 52.970(0)(58), 52.999(c)(49)

! While the Louisiana SIP remains in force and is enforceable as approved, the current citation in
the Louisiana Administrative Code for this permit requirement is LAC 33:111.501.C.2. : i
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(incorporating into the Louisiana SIP former LAC 33:101:505.H).>

144. The permit application submitted on or about January 30, 2009 stated that the material
to be stored wés crude oil with an RVP of less than 4 psi. | .

145. Laboratory testing revealed that the material being stored at the Facilify in 2009‘ had an
RVP of greater than 10 psi.

146. Defendants violated the Louisiana SIP (as set forth at 40 C.F.R. § 52.999(c)(49),
incorporz_iting former LAC:III:505.H) by failing to include all pertinent data in the air permit
applications submitted on or about Januax;y 30, 2009. | |

147.-Def.cndants are liable for a civil penalty of up to $37,500 for failing to include all
pertinent data in the air permit application submitted iﬁ 2009, 42 U.S.C. § 7413(b); 30 C.F.R.
§ 19.4.

STATUTORY AND REGULATORY FRAMEWORK
CLEAN WATER ACT

148. Section 31 i(b)(B) of the Clean Water Act, 33 US.C. § 1321@)(3), prohibits
the discharge of oil or hazar(ious suBstances i_nto or upon the navigable waters or adjoirﬁng‘
'shorclines of the United States in suchjquantities as the President determines may be harmful to
the public health or welfare or the environment of the United States.

149. The Clean Water Act defines the term “discharge” to include “any spilling, leaking,
pumping, pouring, emittiﬁg, emptying or dumping.” 33 U.S.C. § 1321(a)(2).

150. Section 31 1(a)(l)‘ of the Clean Water Act, 33 U.S.C. § 1321(a)(]), defines “oil” to mean
“oil of any kind or in any form, including, but not limited to, petroleum, fuel oil, sludge, oil

refuse, and oil mixed with wastes other than dredged spoil.”

? While the Louisiana SIP remains in force and is enforceable as approved, the current citation in
the Louisiana Administrative Code for this permit requirement is LAC 33:IIL517.D.
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151. Sectior; 502(7) of the Clean Water Act, 33 U.S.C. § 1362(7), ‘deﬁnes “navigable waters”
as “waters of the United States, including the territoria} seas.”

152, EPA, acting through its delegated authority under.Executiye Ordcr‘No. 11735, 38 Fed.
Reg. 21243 (Aﬁg. 7, 11 973), has determined by regulation that 'the'quantiticé of oil that may be
harmful to the public health or welfare or the environment of the United States include
discharges of oil that, inter alia, cause a film or sheen upon or discoloration of the surface of the
water or adjoining shorelines, or caﬁsc a sludge or emulsion to be deposited beneath the surface
of the water or upon adjoining shorelines. 33 U.5.C. § i321(b)(4); 40CFR.§1103. .

.15"3.' Under Section 311(G)(1) of the Clean Water Act, 33 U.S.C. § 1321()(1), EPA is
required to establish “procedures, methods, and équiﬁ)mcnt and othér requirements for equipmen't
to pfevenf diséhérges (f oil and haza.rd.ous. substa.ncés from. ..onshore facilities...and to contain |
such discharges.” EPA has promulgated such Oil Pollution Prevention regulations at 40 CFR.
Part 112. | o

154, EPA’s Oil Pollution Prevention regulations contain Spili Prevention, Countermeasure,
and Control Plan requirements:that are applicable to every onshore facility that has oil in a ta.nk
with an aggrégate above-ground storage capacity of more than 1,320 galions which is engaged in
“drilling, producing, gathering, storing, processing, refining, transferring, distributing, using, or
qonsurning oil and oil ‘p.roducts, Wthh due to its location,l could reasonably be ;:xpected to -
discharge oil in quanﬁties-that I%lay be harmful...ifito or upon the ﬁavi gable waters of the United
States.” 40 C.F.R. § 112.1(b), (dj(z)(ii).

155. EPA’s Qil -P.oilution Prevention regulations réquire the owner and operator of a covered
facilitjr to “construcfall bulk stbrége tank installations (except‘mobﬂg refuelers) so that you

‘provide a secondary means of containment for the entire capacity of the largest single container
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and sufficient freeboard to contain precipitation. You must ensure that diked areas are
sufficiently impervious to contain discharged oil.” 40 C.F.R. § 112.8(c)(2).

TENTH CLAIM FOR RELIEF - CLEAN WATER ACT
Unlawful Discharge of Oil into Navigable Waters and Waters of the State of Louisiana

156. Paragraphs 1 through 30 and 148 through 155 are realleged and incorporated herein by
reference.

157. On or about June 21, 2007, approximately 205 barrels (8,610 gallons) of petroleum
product spilled out of Tank I9 inte the environment.

158. The petroleum product discharged from Tank I9 traveled approximately one hundred
}r_afds dpwn gradient from Tank I9 and entered the Creck. . .‘

.159. There was a protective- dike at the Facility, but the dike was ineffective because a gap
- had been cut in the dike. |

160. The spilled oil travelled at least two miles down the Creek.

161. Iﬁvestigators documented dozens of dead é.nimals in the vicinity of the spill, including
fish, crawfish, foxes, rabb.its, rodenté, birds, frogs, snakes, and tprtlcs.

162. The release of petroleum product from Tank i9 was a “discharge” as that term is used in
‘Section 301 of the Clean Water Act, 33 U.S.C. § 1321.

163, The spilled petroleum préduct was “oil” under the Clean Water Act becausg it was “oil
of any kind or in any form, including, ‘but not limited to, petroleum, fuel oil, sludge, oil refuse,
and oil mixed with wastes other than dredged spoil.” 33 U.S.C. § 1321(a)(1).

~ 164. The Creek and its shorelines are “navigable waters” and “adjoining shorelines” undér
the Clean Water Aét. 33 U.8.C. § 1362(7). ‘ | | | ‘
165. The quantitonf petroleum product discharged from Tank 19 was a quantlity harmful to

the public health or the environment because it caused a fitm or sheen upon or discoloration of
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the surface of the water or adjoining shorelines, or caused a sludge or emulsion to be deposited
‘beneath the surface of the water or ui)on adjoining shorelines. 40 C.F.R. § 110.3.
166. Defendants are subj ect. to civil pénalties ih an amount up to $1,100 per barrel of oil |
discharged. 33 U.S.C. § iéZl(b)(?)(A) (as adjusted by the Federal Civil Penalties Inflation
| Adjustment Act of 1990, 28 U.S.C. § 2461, and‘ the Debt Collection Improvements Act of 1996,
31 U.8.C, §3701),40 CFR. §194.

ELEVENTH CLAIM FOR RELIEF — CLEAN WATER ACT
Failure to Provide a Secondary Means of Containment

167. Pa;’agraphs 1 through 30 and 148 through 166 are realleged herein and incorporated by
reference. | |

168. The Tanks at the Facility are locatea within one hundred yards of the Creek, whichisa
perennial tributary Qf Fivemile Creek, itself a perennial tributary of Bayou D’ Arbonne.

. 169: The Facility was, during its. periods of operation set forth iﬁ this Complaint, engaged in

the processing, storage, transfer, and/or the distribution of petroleum products.

'170. The Facility’s aggregate above-ground storage capacity is greater than 1,320 gallons.

171. A discharge of harmful quantities of oil to the navigable waters of the United States
from the Facility could have been reasonably expected during the periods of operation described
in tﬁis Complaint. |

172. Defendants violated 40 C.F.R, § 112.8(c)(2) by failing to prévide a seconda,ry‘ means of
containment for the Facility and/or failing to ensure that the dike was sufficiently impervious to
contain oil. |

173. Defendants are liable for a civil penalty of up to $32,500 for violating 40 C.F.R.
§‘ 1_12,8((:)(2). .' Sé,ctions 11(b)(7)(C) of the Clean Water Act, 33 UTS.C. § 1321(b)(7X(C); 40

CFR.§194.
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STATUTORY AND REGULATORY FRAMEWORK
RCRA

174. RCRA was enacted to IIJromoté-and protect “health and the environmenf and to conserve ‘_
valuable material and energy resources™ by establishing a comprehensive program for regulating
the generation, transportation, treatment, storage, and disposal of hazardous waste. 42 U.8.C.

§ 6902(a).

175, Pursuant to its authority under RCRA, EPA has promulgated reéulations at40 C.FR.
Parts 260 through 272. These regulations generally prohibft treatment, storage, and disposal of
hazardous wastes without a permit, and provide detailed requirements governing the z;ctivities of
persons who generate hazardous waste and persons who are Iawfullly permittéd to store, treat,
and dispose of hazardous waste. ‘A |

176. EPA. may author_izb a state to administer a RCRA program in lieu of the federal program
~ when it deems the state program to be substantially equivalent to the federal program. 42 U.s.C.
§ 6926. B

177. The EPA Adminfstrator granted final authorization to the State of Louisiana to
administer its Hazardous Waste Management Program on January 25, 1985, effecﬁive February
7,1985. 50 Fed. Reg. 3348; see 4ls0 40 CER. §272.951, |

178. The United States may enforce the federally approved State hazardous -Waslf:
management program by filing a civil action fér injunctive relief and civil penalties. 42 US.C
§ 6928.

179. In Louisiana, the hazardous waste program is managed by the Loﬁisiana
Department of Environmental Quality (“LDEQ”), pursuant to the Louisiana Envirc)funcntal
Quality Act, LSA-RS §§ 30:2001-2588, and the rules and regulations promﬁlgated thereunder in

Title 33, Part V of the Louisiana Administrative Code (“LAC”).
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180. Under LAC 33:V.109(1)(a) [40 C.F.R. § 261.2(2)(1)], “solid waste™ is deﬁned as

' any' discarded material. Under LAC 33:V.109(1)(b) [40 C.F.R. §261.2(a)t2)], a discarded

material is any material v;'hich is abandoned,. recycled, Qonsidered inherently waste-like, or a -

military munition. Materials are solid wastes if they are abandoned by being (1) disposed of, (2)

" burned or incinerated, or (3) accumulated, stored, or treated before or in li@u of being disposed
of, burned, or incinerated. LAC 33:V.109(2) [40 C.F.R. § 261.2(b)].

181. Under LAC 33:V.109 {40 C.F.R. § 261.3], “hazardous waste” is defined as a solid
waste that exhibits any of the characteristics of hazardous waste (ignitability, corrosivity,
reactivity, or toxicity), is a listed hazardous waste, or is a mixture of a solid waste and one or
more hazardous waste(s). A solid waste exhibits the hazardous characteristic of toXicity if, using
the Toxicity Characteristic Leaching Procedure, Test Method 1311, a representative sample of
the waste contains any of the contanﬁnqnts listed in that section at a concentration equal to or
greater than the respective regulatory level. LAC 33:V.4903(E)(1) [40 CF.R. § 261.24(aj].

182. The regulatory level for benzene is 0.5 mg/L. Under LAC 33:V.4903(l’.))(2)‘ [40 C.F.R.
§ 261.24(b)), a scﬂid waste that exhibits the characteristic of toxicity for benzene has fhe EPA
Hazardous Waste Number of D018, |

183. If a characteristic hazardous waste is _mi:ied with a solid Wa;ste, tﬁe resuiting mixture is
hazardous unless it does not exhibit a characteristic. LAC 33:V.109(3)(c) [40 C.F.R.

§2613()(3)]. |
| 184. A “generator” is defined as “any person, by site, whose acf or procéss produces
hazardous waste -identiﬁed or listed, or whose act'ﬁrstrcauses a hazard;)us waste to become

* subject to regulation.” LAC 33:V.109 [40 C.F.R, § 260.10].
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185. A person who genérates a solid waste must determine if tﬁat waste is a hazardous waste
either by applying the required test method or by applying his or her knowledge of the hazardous
characteristic of the waste in light of the materials or the process used. LAC 33:V.1103 [40
CFR.§ 262.1 1]. | |

186. An owner or an operator of a facility may not store hazardous waste withdut a permit. -
Section 3005(a) of RCRA, 42 U.S.C. § 6925(a); LAC 33:V.303.B [40 C.F.R. 270.1(b)]. |

 187.1fa pers’oh gcnerates'a hazardous waste, the hazardous waste must be disposed of within
90 days to avoid the permit: requirement. LAC 33:V.1109(E) [40 C.F.R. § 262.34].

188. Section 3008(a) of RCRA, 4 2 U.8.C. § 6928(a), as adjusted by the Federal Civil
Penalties Infiation Adjustment Act of 1990, 28 U.S.C. § 2461, and the Debt Collection -
Improvemchts Act of 1996, 31 U.8.C. § 3701, as set forth at 40 C.F R § 19.4, authorizes: a civil
penalty of up to $32,‘500 per day for each violation of Subtitle C of iRCRA, 42 U.S.C. §§ 6921 et
seq., occurring on of aﬁel; March 16, 2004 through January 'l 1, 2009, and a civil penalty of up to
$37,500 pef day for each violation occurring on or after January 12, 2009.

TWELFTH CLAIM FOR RELIEF - RCRA:
Stering Hazardous Waste withouf a Permit

189. Paragraphs 1 through 30 and 174 through 188 are realleged and incorporated herein by
reference. | )

190. There are at Jeast five roll—off boxes at the Facility Maich contain Hazarddus waste.

191. The previous owner/operator of the Facility tested the wastes in the roll-off boxes- and _ o
determined that they were hazardous based on their characterisﬁc of toxicity caused by benzene.

192. Defendants continue to store the contents of the roll-off boxes.
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193, Defendants have never acquired permits from LDEQ which would allow them to store
hazardous wastes, in violation of Section 3005(a) of RCRA, 42 U.S.C. § 6925(a), and LAC
33:V.303.B [40 C.F.R. § 270.1(D)].

194. Defendants are liable for civil penalties of $32,500 for each day in which the
Defendants stored hazardous waste in each roll-off box without a permit between March 16,
2004 and January 11, 2009, and up to $37,500 per day for each violation occurring on or after
January 12, 2009. 42 U.S.C. § 6928(a); 40 C.F.R. § 19.4.

THIRTEENTH CLAIM FOR RELIEF - RCRA
Failure to Make an Adequate Hazardous Waste Determination

195. Pg.ragraphs 1 through 30 aﬁd 156 through 194 are reélleged and incbx_'porated herein by ‘
reference. ' |

196. In the aftermath of the oil spill in June 2007, Defendants built a dam across the Creek
and drained the Creek three times bétwg:en .June 23,2007 and July 6, 2007. |

- 197. The contaminated water that was drained from the Creek was placed in Tank K11.

198. In response to rainfall the week of July 6, 2007, Defendants removed storm.water
- around the tank battery section-of the Facility and placed tﬁe storm water in Tank Kl 1.

199. Between June 23, 2007 and July 6, 2007, approximately 7,500 barrels, or approximately
315,000 gallons, of contaminated creek water and storm water were placed in Tank K11. - -

200. The material in.T,ank K11 was a “solid waste” because the material was abandeoned by

being accumulated, stored, or treated (but not recycled) before or in lieu of being disposed of,

burned, or incinerated. LAC 33:V.109 [40 C.F.R. § 261.2()1)]. -
201. Defendants did not atfempf to make a hazardous waste determination for the

" contaminated water in Tank K11 until approximately December 21, 2007.
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202. On or about December 21, 2007, a contractor hired by Defendants fook four analytical
samples of the liquid in Tank K11. Those samples exhibited the hazardous characteristic of
toxicity éaused by benzene (Hazardous Waste No. D018). |

203. By storing the contaminated Creek water and storm water, Defendants generated the
hazardous waste, LAC 33:V.109 [40 C.F.R. § 260.10]. |

204. From on or about July 6, 2007 to on or about Décember 21, 2007, Defendants failed to
make an adequate hazardous waste determination for the solid waste genergted by storing the-
contaminated Creek water and storm waf;er in violation of LAC 33:V.1103 [40 C.F.R. § 262.11].

2035. Each Defeﬁdmt is liable for civil penalties of ﬁp to $32,500 per day for each day they
failed to make a hazardous waste determination. Sec.tion 3008(a) of RCRA, 42 U.8.C.

§ 6928(a), 40 C.F.R. § 19.4. | |

FOURTEENTH CLAIM FOR RELIEF - RCRA
Storing Hazardous Waste Without a Permit

206. Paragraphs 1 through 30 and 156 through 205 are realleged and incorporated herein by
reference. | |

207, The owner or operator of a facility may temporaﬁly store hazardous waste without a
permit whén the storage is undertaken as part of an immediate response to a spill. After the
immediate response activities are completed, however, any treatment; storage, or disposal of
spilled material must be covered by a permit or emergency penﬁit. LAC.33:V.305.C9 [4l0'
C.F.R.‘ § 270.1()(3)(1),3G1)).

208, Between -Juqe 23, 2007, and July 6, 2007, Defendants placed Creek and storm water

contaminated with petroleurn material into Tank K11.
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209. Aﬁalyﬁcal sample results from samples collected from Tank K11 show that the liquid
material exhibited the hazardous characteristic of toxicity caused by benzene (Toxicity No.
DO18). , |

210. Immediate response activitieé ceased on July 6, 2007, the day Lisbon stopped putting
contaminated water into Tank K11.

211. Defendants did not dispose of the contaminated water in Tank K11 until May 6, 2008.

212. From July 6, 2007, when liquid material was placed in Tank KI_I, until May 6, 2008,
when all remaining liquid material was removed from Tank K11, Defendants did not have a
permit for its storage of hazardous waste a£ the Facility, in violation of Section 3005(a) of
RCRA, 42 U.S.C. § 6925(a), and LAC 33:V.303.B [40 C.F.R. § 270.1(b)].

213, Defendants are liable for ¢civil penalti.es of $32,500 for each day in which the
Defendants stored hazardous was{e m Tank K11 without a permit. 42 U.S.C. § 6928(a); 40
CF.R. §194.

PRAYER FOR RELIEFR

WHEREFORE, Plaintiff, the United States of America, respectfully prays that this Céurt
provide the following relief: | | |
1. An injunction requiring Defendants to cease all ongoing RCRA violations, which will
require, inter alia, the categorization of solid wastes and the disposal of hazardous wastés that
are currently present at the Fa;:ility; |
2. Other injunctive relief as necess‘ary to .preflent future violatioﬁs of the Clean Air Act,
Clean Water Act, RCRA, the Louisiana Environmental Qu.ality Act, and their associated

- regulations;
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3. Anassessment of civil penalties against each Defendant for each violation of the lCIean
- Air Act, the Clean Water Act, RCRA, the Louisiana Environmental Quality Act, and their
associated regulations, in an amount up to $32,500 per day for violatiéns between March 15,
2004 and January 11, 2009, and'up to $37,500 per day for violations after January 12, 2009, and
up to $1,100 per barrel for the oil spill.

4. Anaward to the United States of Ametrica for the bosts of this action; and,

5. Such further relief as this Court may deem appropriate.

Wmd‘%ﬂw

. IGWACIA S. MORENO 7

Assistant Attorney General

Environment & Natural Resources Division
U.S. Department of Justice

/s/ A. Nathaniel Chakeres

A. NATHANIEL CI—IAKERES

Trial Attorney

Environmental Enforcement Section
Environment & Natural Resources Division
U.S. Department of Justice

601 D Street NW

P.O. Box 7611

Washington, DC 20044-7611

(202) 616-6537 (telephone)

(202) 514-8395 (facsimile)
Aristide.chakeres@usdoj.gov ' . ?

STEPHANIE A. FINLEY
United States Attorney

JOHN BROADWELL
Assistant United States Attoiney
United States Attorney’s Office
Western District of Louisiana
300 Fannin Street, Suite 3201
Shreveport, LA 71101

(318) 676-3600 (telephone)
(318) 676-3642 (facsimile)
John.broadwell@usdoj.gov
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Of Counsel:
ANGELA HODGES
~ Associate Regional Counsel

CARLOS ZEQUEIRA

Associate Regional Counsel

Office of Regional Counsel

U.S. Environmental Protection Agency, Region 6
1445 Ross Avenue, Suite 1200 '
Dallas, TX 75202
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the civil docket sheet, (SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM.}
L {(a}) PLAINTIFFS DEFENDANTS
United Staes of America James Ballenges, Lishon Processing, L.L.C., and Lisbon Refinery
JV, LLC
(b} County of Residence of First Listed Plaintiff County of Residence of First Listed Deferdant  Claiborne
(EXCEPTIN U8, PLAINTIFF CASES) (IN U.S. PLAINTIFS CASES ONLY)
NQTE: IN LAND CONDEMNATION CASES, USE THE LOCATION OF
THE TRACT OF LAND INVOLVED,
¢)  Atto, Firm Name, Adgdress, and Lelgphone Number) Aftorneys (if Known,
A g\l?elthanfgf Blakoros anéjjohn A. Broadwel Timicthy W.fHar y
(See Attachment} | (See Attachment)
I1. BASIS OF JURISDICTION  (Piuce an “X* in One Box Only) HI. CITIZENSHIF OF PRINCIPAL PARTIES (Place an "X" in One Box for Plaintiff}
(For Diversity Cases Oniy) ) and One Hox for Deferidani)
X1 US. Government [3 3 Fedoral Question PTF  DEF PIF DEF
Plaintiff (U8 Government Nor a Party) Citizen of This Stote al {9 | Incorperated or Principal Place O 4 04
of Business In This State
J 2 U.8. Government O 4 Diversity Citizer: of Another State 02 (3 2 Incorporated and Principal Place o 5 O5
Dafendant {Indicate Citizenship of Parties in fem 11} of Business I Another State
Citizer of Subject of a 03 (3 3 ForeignNation 0 6 06
Foreign Country

1IV. NATURE OF SUIT {Place an "X" in One Box Only)
RN Y o R

SRR SR PRI RS e PR R LR PENALT R | £6] SRR
O 110 Insurance PERSONAL INJURY PERSONAL INJURY |0 625 Drug Related Seizure 7 422 Appeal 28 USC 158 3 375 False Claims Act
{3 120 Marine 7 310 Airplane 3 365 Persenal Injury - of Property 21 USC 881 [0 423 Withdrawat 3 400 State Reapportionmennt
O 130 Miller Act 3 315 Airplane Product Product Liabifiyy 3 690 Other 28 USC 157 0 410 Antitrust
£1 140 Negotiable Instrument Liabitity 3 367 Health Care/ ¥ 430 Banks and Banking
3 150 Recovery of Overpayment  {£3 320 Assault, Libel & Pharmaceutical 4 O 430 Commerce
& Enforeement of Judgment Slander Porsonal Injury 3 820 Copyrights 0 460 Deportation
{7 15] Medicare Act {3 330 Federal Employers’ Product Liability 0 830 Patent (3 470 Racketeer Influenced and
3 152 Recovery of Defaulted Linbility O 368 Asbestos Personal 3 40 Trademark Corrupt Orgenizations
Student Loans O 340 Marine tnjury Product 7 440 Consumer Credit
(Excl. Veterans) 23 345 Marins Produst Linbility SAMREA CFY, o R COCTAT SECREIINC o (7 496 Cable/Sat TV
0 153 Recovery of Overpayment Linbility PERSONAL PROPERTY |03 710 Fair Labor Standarda 7 851 HIA (13956f) £Y 846G Securities/Commodities/
of Veteran's Bensfits 3 350 Motor Vehicte 3 370 Other Fraud Act 0 862 Biack Lung (923} Exchange
3 160 Stockholders” Suits £3 355 Motor Vehicke O 371 Truth in Lending 3 720 Labor/Mgmt. Relations | 863 DIWC/DIWW (405(g)) | 3 830 Other Statutory Actions
O 190 Other Contract Product Lisbility 3 380 Other Personal {1 740 Railway Labor Act ) 864 SS1D Title XVI - {3 891 Agricultural Acts
{3 195 Contract Product Lisbility |O 360 Other Personal Propesty Damege 3 751 Family and Medical 0-865 RSI (403(g)) M 893 Environmental Matters
O 196 Franchise . Injury 3 385 Property Damnge Leave Act 3 895 Freedom of lnformation
' Product Liability [ 790 Other Labor Litigation Act
0 791 Ernpl, Ret. Inc. 3 896 Arbitration
i IR Y 1 R Security Act 3 ) =4 1 899 Adminisirative Procedure
Land Condemnation ights 0 510 Motions to Vacate £3 870 TFaxes (U.S. Plaintiff Act/Review or Appeal of
3 220 Foreclosure £3 441 Voting Sentence or Defendant) Agency Decision
(3 230 Rent Lense & Ejectment ) 442 Employmest Habeas Corpus: (3 87t IRS-Third Party () 950 Congtitutionality of
3 240 Tonts to Land 3 443 Housing/ 3 530 Genernl 26 USC 7609 State Statutes
3 245 Tort Product Liability Accommodations 3 535 Death Penalty 1% SHCIRN ’ :
3 290 All Other Real Property (3 445 Amer, w/Disabilities - | (3 540 Mandamus & Other 462 Naturalization Application E
Ewployment 3 550 Civil Rights £} 463 Habeos Corpus - -
{0 446 Amer. w/Disgabilities - | 535 Prison Condition Alien Detaines
Other 3 560 Civit Dewsinee -« (Prisoner Petition)
7 448 Education Conditions of 3 465 Other Immigraticn
Confinement Actions
V. ORIGIN {Place an “X" in One Box Only) Transferred fi
1 Original O 2 Removed from O 3 Remandedfrom O 4 Reinstatedor 00 5 FOSERECEOT 0 6 Multidistrict
Proceeding State Court Appellate Court Reopened (specify) Litigation

Cite the U.8. Civil Statute under which you are filing (Do not cite Jurisdictional statutes uniess diversipy).
See Attachment
Brief description of cause:
_Civil action against defendants for injunctive relief and penalties for environmental violations

¥1. CAUSE OF ACTION

YII. REQUESTED IN (3 CHECK IF THIS IS A CLASS ACTION DEMAND § CHECK. YES only if demanded in complaint:
COMPLAINT: UNDER F.R.CP. 23 JURY DEMAND: (tYes (JNo
VYiii. RELATED CASE(S) . .
IF ANY (See msmructions):  yinGE DOCKET NUMBER
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FOR GIFICE USE ONLY ‘ U
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INSTRUCTIONS FOR ATTORNEYS COMPLETING CIVIL COVER SHEET FORM JS 44

Authority For Civil Cover Sheet

The IS 44 civil cover sheet and the information contained herein neither feplaces nor supplements the filings and service of pleading or other papers as required
by law, except as provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is required for the
use of the Clerk of Court for the purpose of initiating the civil docket sheet. Consequently, a civil cover sheet is submitted to the Clerk of Court for each civil
complaint filed. The attomey filing a case should complete the form as follows:

1, {a) Plaintiffs-Defendants, Enter names (lnst, first, middle initinl) of plaintiff and defendant. Ifthe plaintiff or defendant is & government agency, use only
the full name or standard abbreviations, If the plaintiff or defendant is an official within a government agency, identify first the agency and then the official, giving
both name and title,

{b) County of Residence. For each civil case filed, except U.S. plaintiff cases, enter the name of the county where the first listed plaintiff resides at the
time of filing, In U8, plaintiff cases, enter the name of the county in which the first listed defendant resides at the time of filing, (NOTE: In land condemnation

cases, the county of residence of the “defendant” is the location of the tract of land involved.)
(¢) Attorneys. Enter the firm name, address, telephone number, and attorney of record. If there are several attorneys, list them on an attachment, noting
in this section “(see attachment)”.

. Jurisdiction, The basis of jurisdiction is set forth under Rule §(a), F.R.C.P., which requizes that jurisdictions be shown in pleadings, Place an “X” in one
of the boxes, Ifthere is more than one basis of jurisdiction, precedence is given in the order shown below,

United States plaintiff. (1) Jurisdiction based on 28 U.8.C. 1345 and 1348. Suits by agencies and officers of the United States are included here,
United States defendant, (2) When the plaintiff is suing the United States, its officers or agencies, place an “X" in this box.

Federal question. (3) This refers to suits under 28 U.8.C. 1331, where jurisdiction arises under the Constitution of the United States, an amendment to the
Constitution, an act of Congress or & treaty of the United States. In cases where the U.S. is a party, the U.S, plaintiff or defendant code takes precedence, and box
1 or 2 should be marked.

Diversity of citizenship. (4) This refers to suifs under 28 U.8.C, 1332, where parties are citizens of different states, When Box 4 is ¢hecked, the citizenship of
the different parties must be checked. (See Section 111 below; federal question actions take precedence over diversily cases.)

III.  Residence (citizenship) of Principal Parties. This section of the JS 44 is to be completed if diversity of citizenship was indicated above, Mark this section
for egch principal party.

IV.  Nature of Suit. Place an “X” in the appropriate box, If the nature of suit cannot be determined, be sure the cause of action, in Section VI below, is
sufficient to enable the deputy clerk or the statistical clerks in the Administrative Office to determine the nature of suit, If the cause fits more than one nature of
suit, select the most definitive.

V. Origin. Place an “X” in one of the seven boxes.
Original Proceedings. (1) Cases which originate in the United States district courts.

Removed from State Court. (2) Proceedings initiated in state courts may be removed to the district courfs under Title 28 1).8.C., Section 1441, When the petition
for removal is granted, check this box,

Remanded from Appellate Court. (3) Check this box for cases remanded to the district court for further action. Use the date of remand as the filing date.
Reinstated or Reopened. (4) Check this box for cases reinstated or reopened in the district court, Use the reopening date as the filing date,

Transferred from Another District. (5) For cases transferred under Title 28 U.S.C. Section 1404(a). Do not use this for within district transfers or multidistrict
fitigation transfers,

Multidistriet Litigation. (6) Check this box when a multidistrict case is transferred into the district under authority of Title 28 U.S.C. Section 1407. When this
box ts checked, do not check (5) above.

Appeal to District Judge from Magistrate Judgment. (7) Check this box for an appeal from a magistrate judge’s decision,

V1. Causeof Action. Report the civil statute directly related to the cause of aclion and give a brief description of the cause, Do not cite jurisdictional statutes

unless diversity. Example: U.8. Civil Statute: 47 USC 553 i .
Brief Description: Unauthorized reception of cable service

VII. Requested in Complaint. Class Action. Place an “X™ in this box if you are filing a class action under Rule 23, FR.Cv.P.
Demand, In this space enter the dollar amount (in thousands of dollars) being demanded or indicate other demand such as a preliminary injunction.
Jury Demand. Check the appropriate box (o indicate whether or not a jury is being demanded,

VIIL. Related Cases. This section of the JS 44 is used to reference related pending cases if any, If there are related pending cases, insert the docket numbers
and the corresponding judge names for such cases.

Date and Attorney Signature. Date and sign the civil cover sheet,
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ATTACHMENT TO CIVIL COVER SHEET

I (¢) Attorneys for Plaintiff:

A, Nathaniel Chakeres

U. 8. Department of Justice
601 D. Street NW

P. 0. Box 7611

Washington, D.C. 20044-7611
Telephone: (202) 616-6537
Facsimile: (202) 514-8395

John A. Broadwell

U. 8. Attorneys Office

300 Fannin Street, Suite 3201
Shreveport, LA 71101
Telephone: (318) 676-3610
Facsimile: (318) 676-3642

Attorneys for Defendants:

Timothy W. Hardy

V. Joyce Matthews

Roedel Parsons Koch Blach Balhoff & McCollister
8440 Jefferson Highway, Suite 301

Baton Rouge, LA 70809

Telephone: (225) 929-7033

Facsimile: (225) 928-4925

VI. 42 U.8.C. §§ 7413(b) (Clean Air Act); 33 U.S.C. §1321(b) (Clean Water Act); and 42
U.S8.C. § 6928(a) (Reserve Conservation and Recovery Act of 1976 [RCRA]).



